United States Court of Appeals 


for the Second Circuit 


RESPONDENT'S 
BRIEF 


APPENDIX FOR BARTOW MANUFACTURING CORR. 


Respondent : Append uf 


APR 26 1977 


2 
Sawer eyseno, OS 


Ebi bit 7" 


Pe a= 7 
raniucl  OConaneel 
ATTORNEYS AT LAW 
170 BROADWAY 
‘ JAY EMANUEL f ; 
hg NEW YORK, NEW YORK 10035% 
JON EMANUEL >1 ‘A of 


. 

c cae 2488 GRAND CONCOURSE 
T 7 
July 28, 1976 eee aa sak | 


2-295 -0407-08 


Mr. Levy 

National Labor Relations Board 

Region 29 

16 Court’ Street 

Brooklyn, New York 11241 : 


- RE: Barton Manufacturing Corp. 
Case No. 29-CA-3912__ 


Dear Mr. Levy: 


In response to your request for documentation of certain ao 
allegations made about Farl Thrane, please be advised that 
I am hereby affirming under penalties of perjury, and by 

virtue of my being an officer of the court in the state of 
New York, the following as true based upon my own personal 


researches. 


To recapitulate the issues involved in this case, it will 
be recalled that it was Thrane's contention that he had 
been terminated because of his union activities. As proor 
supporting this contention Thrane produced certain union 4 
officials who had hitherto unsuccessfully attempted to ye 
come into my client's plant and the testimony of Thrane ha 
~himself. . I would like it known for the record at this point 
that the union officials had, during the hearing contacted 

me and suggested that !f we would allow them to come into 

the plant they would immediately prevail upon Thrane to 

cease further prosecution of his complaint. Needless to say, 
T did not accept their suggestion nor did my client. 


In order to sustain their allegations the proof adduced at ie 

the hearing were statements made by the union officials ‘) 

; and by Thrane himself. Credibility, to wit, the truthful- As 

‘ ness of the statements made by Thrane and his witnesses were : 
: : obviously essential in the determination of the hearing 

examiner. 


It was my client's contention that Mr. Thrane was not ftred 
because of his purported union activities, but because of a 
consistent patterr of poor behavior, failure to responce to 
4nstructions properly, and problems with respect ‘to his 
driving and work performance in the plant, and ultimately, 
his refusal to go out on a job when so instructed by a Super- 
visor. es 


Mr. Levy 


After sifting the evidence and hearing: the testi: 
hearing examiner concluded that Thrane's testimony 
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credible than my client's. The following will clear 
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i PeVeR aD 
. not only the error in:this decision, put an unequivocal vin- 
dication of my client, who has sustained considerable cos 
and expense because of the naivete and the intractability 
bor 


— officiousness of the Labor Board. 

Before detatling the results of my researches I would like tc 
put the Labor Board on netice that after confirmation by 1 
dependent investigatior of the facts which I will hereinafter 
detail, I expect an immediate cessation of the Labor Board's 
harassment and a final resolution dismissing the case. Shouleé 
we fail to receive same, please be aware that we will imme- 


diately proceed by show cause order, to enjoin any further 
proceedings and sue tHe Labor Board and appropriate personne] 

for abuse of administrative process and prima facia tort. 

Earl Thrane is presently being sought by the police, specifically 
Detective Kennedy, for the latest in a long series of felconies 
that he has committed. W apie Barton Container's permission, 

or consent, Earl Thrane ur lawfully obtained ten checks of the 
Barton Manufacturing Corpe ration, which has an account in the 
Long Island Trust Company, Freeport, Long Island, bearing 


number 05~52559-2. Thrane and his associ te proceeded rs 


forge the names of Barton offi cers and passed those forged 
checks, inter alia, at Pathmark Stores, whom we are atvised 
a are pressing charges. 


I have been advised by my client that the amount of forged 

checks exceeds $3,000,and that the Long Island Trust Company 
which had to make good the money is also pursuing criminal 
charges against Thrane. 

I will, under separate cover, be supplying you with photocopies 

of the forged checks, and I would suggest that your investi igasons 
contact Long Island Trust Company in Freeport to get the 
specifics as to Mr. Thrane's conduct. 


Mr. Thrane has had an extensive and diverse criminal career. 
He is widely known in Nassau County in the criminal courts, 
and to the probation department. I have researched cnly the 

: most recent criminal activites of Mr. Thrane, however I am 
advised by the Clerks that his rap sheet reads like a telce- 
phone. directory. 


: Under Docket No. 489 of 1975, Earl Thrane was charged with 
violating’ Section 2505 of the Penal Law, and on March 18,1975 
the disposition of the matter was superceded by prosecutor's 

oy. information. : 


Under Docket No. CR556, Farl Thrane was charged with violating 
145.50 :*% subdivision 2 of the Penal Law, and on September 22, 
1975 that was also superceded by a prosecutor's information. 
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: Thrane is now curr dy ut and f: i i 
before Judge Vitali in the Nas Count courts on tember 7, 
under the following indictment numbers 4%795 and 39 f Jnder 
indictment number 39359 he is charged in a first count witr 
violating section 240.25 subdivision 5, with acting in concert 
with intent to annoy and harass and alarm another Under 


my 2 4 ~ 2 7 ur’ } spin ¢ 
the second count, he is charged with viola 


subdivision i, by, inter alia sending a cardiac rescue sqQquaa 


false fire alarm, cauSing police and fireme t wwpear at com-— 

plainant's home and throwing a burning bicyele seat at the front 

door. It is further alleged in the complaint sheet that he maas¢ 

harassing and obscene phone alis in which he said, “Ha, ha -- * 
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Under the third count Thrane is charged with violating 
‘ 135.5 in that he tampered with the property of the New York +e 
Telephone Company, and under the fourth count he 6 ¢ 
with theft of services. The last count. and the most serious 
: alleges the commission of a class B felony, to wit, robbery “ 
first degree in that om rebruary 14, 1974, Thrane and an % 
accomplice held up the Hi-Le Bar at 3316 Merrick Road, with ia 
what appeared to be a pistol. 


After several appearances Thrane did not appear in the district 
ccurt on November 20,,1975, and Judge ‘Chimmon issued a bench 
warrant for his arrest. On July 15, 1976, robbery first depree 
was reduced to robbery second depree. Presumably 48 A l'csult 
of some plea bargaining. On May 22, 1975 Judge Baker ordered 
that Thrane be examined by a duly qualified psychiatrist. 
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I am awaiting your prompt response and trust that thi 

be brought to a speedy end without my client having to take 
legal action against the Labor board and certain agents with 
respect to the farce, perpetrated upon them. 
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BARION MAIIUFACTURING CORP. 
ZKEEK WIS TERIXXEADOU CS AWA XUXKXSESHKKSS GPOMKAE MX - (212)°657-8454 
63 Be inin; ton Ave., Fre: ort, N.Y. 11520 (512) 546- i21 


May 22, 1975 


Mr. Barl rane 
11 Quake: Lane 
Levittow:. N.Y. 11756 


Dear Mr, rane: 


255 = 


UN 4 
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a fs Please b: advised that we are ‘fferin; you, herewith, your 
s old job} ck upon the same ter ia and «onditiona that existed 
j prior to oue termination. 
ba 
,. Please ce tact this office at our rai liest convenience. We 
| ¥ will ase: 2, however, that if ou do rot respond within two 
re weeks fr: your receipt of thi: letter, that you are no 
4 i longer 11 2rested in obtaining your o/d job back. 
' Fd ‘ 
' 
| a Very truly yours, 
' i fr 
1: @ BARTON MANUFACTURING CORP. 


Ronald Zunk 
RZ: 48 Vice-President 
cc: Mr. 1 
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GO EXCHANGE PLACE 41 BH UAOWAT. New YORK 


To all to whom these Presents shall come or map Concern, . 


@reeting: KNOW YE, That’ EARL THRANE 


‘ 


for and in consideration of thesumof geven hyndred fifty and 00/100 
tollars ($ 750 .00 ) 


in hand paid by 
BARTON CONTAINER CORP. and BARTON MANUFACTURING CORP., 


the receipt whereof is hereby acknowledged, have remised, released, and forever discharged and by 
these presents do for his 
heirs, executors, and administrators and assigns, remise, release and forever discharge the said 


BARTON CONTAINER CORP. and BARTON MANUFACTURING CORP os 


heirs, executors, administrators, successors and assigns of and from all manner of actions, causes f 
action, suits, debts, dues, sums of money, accounts, ree toni-~ bonds, bills, specialties, covenants, con- 
tracts, controversies, agreements, promises, variances, trespas' ., damages, judgments, extents, executions, 
claims and demands whatsoever, in law, in admiralty, or in equity, which against he 


ever had, now hag or which his heirs, executors, 
or administrators, hereafter can, shall or may have for, upon or by reason of any matter, cause or thing 
whatsoever from the beginning of the world to the day of the date of these presents. 


This release may not be changed orally. \ 
In Gitness Wihereof, I have hereunto set my 
the 2nd day of July 19 75 


Sealed and delivered in the presence of 
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Re: Barton Manufacturing Corp. 
Case No. 29-CA-3912 


1975 - 4th Quarter 


Gross Backpay! 4 weeks at $139 per week oe 
9 weeks at $143 per week $1843 : 
Interim Earnings: Daryl Dress Co. 


1307 Washington 
St. Louis, Missouri 63103 §$ 161 


Net Backpay: $1682 
1976 - let Quarter 
Gross Backpay: 8 weeks $1144 


{Out of labor market ~ 5 weeks ] 


Interim Earnings: 0 
Net Backpay: $1144 


1976 = 2nd Quarter 
Gross Backpay: 11 weeks, 3 days $1659 
{Out of labor market = 7 days) 


Interim Earnings: 


_ Net Backpay: 


1976 - 3rd Quarter 


. _ Gross Backpay: & vocks 
Interim Earnings: 


Net Backpay: 
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BARTON MANUFACTURING ; CORP. 
33 FRONT STREET * EAST ROCKAWAY, N. Y. 11518 * (516) 872-3516 * (212) 657-8454 


June 3, 1975 


As of 12:45 P.M. on June 3, 1975, I, Earl Thrane, am notready 
to assume my duties at Barton Mfg. Corp., 83 Bennington Ave., 
Freeport, N.Y. 
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PROBATION DEPARTMENT $10 sa-eee 
NASSAU COUNTY COURT BUILDING : 


262 OLD COUNTRY ROAD 


, 


e-ig P.O. BOX 189 
MINEOLA, NEW YORK 11801 


S16 835-3487 


March 10, 1977 
Re: Earl Thrane 


Barton Containers Date of Birth:6/10/54 


83 Bennington Avenue 


Freeport ,New York Social Security No.: 128-44-6912 


‘ Gentlemen: 


The above named defendant is now awaiting disposition before the Youth Part - 


“"\3. County/District Court of this county. 


eaeee has been submitted to us that he/sh8 was employed by your concern 
1974 


to in the capacity of truck driver 
; that his/#et remuneration was. $140/week. 


May we requost you to examine your files and submit to us the following: 


- Exact poriod of employment 
. Title or position 
Remuneration 
Dopendability and reliability 
Rapport with management, supervisors and co-workers 
Rason for termination 
Eligibility for re-hire 


and any other infornation which you feel will as sist in the evs uation of his, Ke case. 
Please be assured that all data communicated will he held in strictest confidence. 


Thank you for your cooperation. 


Very truly yours, 


Louis J. Milone 
Director of P 
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